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l. INTRODUCTORY STATEMENT

1. Water is our most precious natural resouce. Our ever growing
populationandtheincreasinghreatsto water quality posedby thatgrowth heighternthe need
to carefully manageour water resources. That managemenshouldtake placeat the local
level sincethe waterdemandsndsuppliesof eachcommunityaretruly unique.

2. Sucha carefulandprudentassessmenbf a communityOwaterdemand
andsuppliesis the overriding objectiveof a new Statestatutecommonlyknown as SB 610.
This new law requires local agenciedo asses its water suppliesand demanddor the next
twenty years, during both dry and wet water years, before approving significant new
developmeniprojects. Respondentsand defendantsCity of RohnertPark (CCityO)and its
City Council (OCouncilOY¥ailed to perfom that critical assessmentvhen it adopted
ResolutionNo. 200524 (the OVSA ReslutionO) That resolutionapproveda Qvatersupply
assessmentBatturnsa blind eyeto the City® everworseningwatersupply. In additionto
the egregiousact of planning for growth basedon water that does not exist, the City
recklesslyembracedhe WSA Resoldion aspart of its grandioseplan to annexat leastfive
new developmenprojectsinto City territory. Theseprojectscould bring over 4,000 new
residentialunits and almost2 million squarefeet of new commercialuses and the CityOs
GeneralPlancallsfor evenmoregrowth

3. At the very least one would assumethat the City would develop a
managemenplan for its waterresourcedsf it plansto so dramatcally increaseits territory
andpopulation. Indeed,thatis the exactrecanmendatiorrecenly madeby the GrandJury
for the entire Countyof Sonoma. Yet, the City andthe Councilfailed to heedthe call of the
GrandJury, failed to comply with the mandateof SB 610, and failed to protectour most
valuable natural resource -- water. Accordingly, petitiones and plaintiffs O.W.L.
Foundation(OOW.L.O) KathleenHaynie, Joan McLain and Craig Roth (collectively, the
OPlaintiffsCgreforcedto bring this lawsuit.

I
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Il. THE PARTIES

4. O.W.L. is a non-profit organizationcomprise of residentsof the City
aswell asthe County of Sonoma(OCountyO)O.W.L.Osnissionis to securethe adgption of
a programthat ensues sustanablemanayement of the waterresourcesn SoromaCounty.!
Plaintiffs Haynie, McLain, Roth and O.W.L.OsBoard membersand donorsown land in the
County andor the City, pay property taxes, pay water assessmentshargedby the City
andor other water purveyors, own and operate groundwaterwells, andor have lost
groundwatemvells dueto decliningwaterlevelsin the groundwatebasinatissueherein

5. Plaintiffs are informed and believe and on that basisallege that the
City is amunicipalcorporationlocatedn the Countyof Sonoma,andis organizedandexists
underthe laws of the Stateof California. The Councilis the electedbody which governsthe
City.

6. Plaintiffs are currently unawareof the true namesand capacitiesof the
defendantandrespondentsmamedhereinasDoesl through25, inclusive,and thereforesue
those parties by fictitious names. Plaintiffs will seekleave to amend this petition and
complaintto statethe true namesand capacites of suchfictitiously namedpartieswhenthe
samehasbeenascertained Plaintiffs areinformedandbelieve,andon thatbasisallege that
eachof the defendantsand respondentslesgnatedas a Doe is legally responsiblefor the
events happeningandactiors allegedherein (The City, City CouncilandDoes 1 through
25 shallbereferredto hereincollectively asthe ODefendantsO.

7. Plaintiffs areinformedandbelieve, andon that basis alleges,that at all
timesmentionedherein,eachof the Defendand wasthe agentand/orrepresentativef oneor
moreof the otherDefendantsand,assuch,wasactingwithin the course scopeandauthority
of suchagency,andthat eachDefendanthasratified, authorizedor otherwiseapprovedthe

actsof suchagentsand/orrepresentatives.

. O.W.L. is anacronymstandingfor OpenSpae, WaterResourcd’rotectionandLand

Use,in SonomaCounty. )
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.  THE ENACTMENT OF SENATE BILL 610 AND ITS MANDATORY
REQUIREMENTS

8. Oneof the causeof actionallegedin this Pdition arisesunderSenate
Bill 610 (OSB6100)(Cal. Water Code Sectons 10910- 10919. The State Legislature
enactedSB 610 effective as of Januaryl, 2002. Prior to that legislative act, a numberof
Californiaappellatecourtshadrendereddecisonsinvalidatingenvironmetal impactrepors
(OEIRs preparedunderthe California EnvironmentalQuality Act (Cal. Public Resouces
CodeSection210@ et seq) dueto inadeaqiae analyses of impacts on local watersupplies.
In particular,the courtsheld that local agences hadfailed to determne, prior to approving
new developmentwhethera sufficientwatersupply would be availableto med the needsof
all existingand future waterusers. In the words of one appellatecourt, OThuswhereland
useplanningdeterminationsan be madeon the basisof entittementratherthanreal water,
developmentcan outpacethe availahlity of water, leadingto detrimental environmeral
consequencegxcessivegroundvater pumping, and pressureto develop additional water
suppliesO (Planning and Corservation League v. Departmentof Water Resairces 83
Cal App.4™ 892(2000))

9. In light of thesejudicial decisions,the Legislature enactedSB 610.
Ensuring sustainablewater resourcesis the driving objective of SB 610. That statute
requiredegalagencis, beforeapprovng certan developmenprojects,to determinewhether
anadequatavatersupplywill beavailable. In particular,SB 610 requiresthat the following
informationbe providedin a OwatesupplyasgssmentO
(&) Whetherthe total projectedwater supplies,for normal, single
dry, and multiple dry water yearsover a 20-year period will meetthe projectedwater
demand associatedvith the proposedproject, in addition to existing and plannedfuture
usesjncludingagriculturalandmanufacturinguses.
(b)  Substatial evidence confirming the adequacyof the water

supply, including evidenceof water rights, water supply contracts,capital improvement
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plansandbudgetspermitsandall necessaryegulatoryapprovals
(c) If groundwateiis a sourceof water,addtional requirementsnug
be satisfiedincluding:

(i) A descriptionof the groundvater basin or basinsfrom
which the proposedorojectwill be supplied. For basinsthathavenot beenadjudicatedyy a
court, informationmustbe suppliedasto whetherthe basinis overdraftedor is projectedto
becomeoverdrafted and any efforts being undertakento eliminate the long-term overdraft
condition.

(i) A detailed de<ription and analysisof the amountand
locationof grourdwaterpumpel by the public watersystemfor the past five yearsfrom the
groundwatebasinfrom which the proposedorojectwill be supplied.

(i) A detailed de<ription and analysisof the amountand
locationof groundwatethatis projectedto be pumpedby the public watersystem.

(iv)  Ananalyss of the sufficiencyof the groundwaer from the
basinfrom which the proposedprojectwill be suppliedto meetthe projectedwaterdemand
assocatedwith the proposedroject.

10. Intheinstantaction,thereis no disputethat SB 610appliesto the City3
actions. The dispute centersaroundthe City( failure to comply with all of the mandatoy
requirement®f SB 610.

IV. THE UNIQUE NATURE OF CALIFORNI A GROUNDWATER LAW

11. SB 610 imposestheseadditionalrequiremens when groundwateris a
sourceof the subjectwater supply becawse of the uniquenature of California groundvater
law. California is one of the few statesin the county that do not imposea statewide
regulatoryor permittingsystemon the producton of groundwater. Thus,while groundwater
is deeme a public resourceownedby the State for the people,entitiescan acquireOwater
rightsQto the useof groundwateibasedon commonlaw. Underthatbody of commonlaw,

an entityOgyroundwaterights canbe reducedby a court whenthe groundwatembasinis in a
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stateof OoverdrédO. Accordingto the California Depatment of Water Resource$ODWRO),
overdraftis defined as Qhe condition of a groundwaterbasin or sulbasinin which the
amountof water withdrawn by pumping exceedsthe amountof water that recharges the
basinovera periodof years,during which the watersupply conditionsapproximateaverage
conditions. Overdraftcanbe characterizedby groundwatetevelsthatdeclineover a period
of yearsandneverfully recover,evenin wet years. If ovedraft continuesfor a numberof
years,significantadversempactsmay occur, including increasedextractioncosts,costsof
well deepening or replacemat, land subsidence, water quality degradation, and
environmentalmpactsO

12. The groundwaterbasin at issue in this case-- the South SantaRosa
Plaingroundwatersubkasin(OBasinG} is in an overdrafteccondition.

13. An overdraftedcondition can be alleviatedthrough a varety of legal
andinstitutionalmechanisms.For example,a personpossessingroundwate rights canfile
a complaintfor ajudicial adjudicationwhich would seeka judicial solutionto the overdraft
condition and a conplete detemination of all parties@roundwaterrights for future use.
Suchjudicial proceedingsreoftentime-consumingand costly.

14.  Another legal mechanismavailable to local water agenciesis the
adoptionof a groundwatermanagemenplan pursuantto anotherState statie commonly
knownasOAB30300 (Cal. WaterCode Sectbns10750 - 10755) Sucha managemenplan

can eliminate the need for a judicial adjudication. The adoption of a groundwater

managemenplan was expres/ advocatedy the SonomaCounty GrandJury in its repot

dated July 1, 2004. Yet, Defendantsheren have repeatety refusedto adgt such a

managemenplan. Compoundingthis problem, the only Countywide water agency, the
Sonoma County Water Agency, has also refusedto adopt any type of groundwater
managemenplan.

15. Accordingly, the Basin herein is both overdrafted and unmanaged

(whetherjudicially or stautorily). Sucha groundwaterbasin cannotbe relied upon to
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provide a sustainablewater supply for the CityOsters of thousands of reddents for the

twenty-yearperiodprescribedy SB 610.

V. THE PROPOSED DEVEL OPMENT PROJECTS THAT THE CITY SEEKS
TO ANNEX

16. The City is alreadyone of the largestcities in the County, with over
42000 residents and operatesone of the largestmunicipal groundwaterwell fields in the
County. Despite that size and recent growth, the City seeksto annex massive new
developmen projectsinto the CityOsboundares. For example,the following projects are
proposedor annexatiorby the City:

(@) University District SPA -- The University District project

consistsof 20 parcelson approximately 300 acres. A Specific Plan Applicaton hasbeen
submitted which application requests1610 residentialunits and approximately250000
squarefeet of commercialland uses. The entre plan areahas the potential for 1,610 units
and350000squareeetof commercialspaceunderthe CityOsGeneral Plan.

(b)  NortheastSPA -- The Northeastprojectconsistsof 36 parcelson

approximately264 acres. A Specific Plan Application has been submittedcovering 122
acresand11 of thoseparcels. Theapplicationrequestb59residentid units. Theentire plan
areahasthe potentialfor 1085unitsunderthe CityOsGeneralPlan.

(c) SoutheasGPA -- The Sautheastprojed conssts of two parcels

on approximately80 acres. A SpecificPlanApplicationhasbeen submittel, which requess
499residentialunitsand20,000 squarefeetof commercialuse.

(d) Northwest SPA -- The Northwest proect consists of

approximatelyl70 acres. A Specific Plan Application hasbeensubmittedfor the southen
portionof this projectcoveringapproximatéy 102 acreson sixteenparcels. The application
requests495 residential units and 495000 squarefeet of commercial/indistrial use. The
entire plan areahasthe potentialfor 900 units, 480000 squarefeet of commercialspace,

260000 squarefeet of office spaceand 560000 squarefeet of indudrial spaceunderthe
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CityOsGeneralPlan.
(e) Wilfred Dowdell SPA-- TheWilfred Dowdell projectconsistsof

approximately25 acres locatedbetweenthe existing City limits and the NorthwestSPA.
Thefuturelandusesincludeapproximaely 300000 squarefeetcommerciakpace.

17. These proposeddevelopmentprojects represent just the tip of the
iceberg. As expresslystaed in the CityOsGeneral Plan of 2000, the City anicipates
approvingalmost4,500 new residentialunits, 5 million squae feet of new commercialuses,
andthe annexatiorof over1,000acresof landinto City territory.

18. Growthin the populaceoverlying the Basinis not limited to growth in
the City. For examplethe GratonRancheridndiantribe seekso developa massivecasino
complexjust outsidethe City limits and plansto producegroundwatetto servethat project.
(Despitethat tribeOplans to use groundwaterthat is much neededby existing City and
County residents,the City still approvedan agreementwith this tribe wherebythe City
supportsthe projectin exchangefor millions of dollars from the tribe.) In addition the
Countyrecentlyapprovedhe CanonManor Westproject,which lies within the CityOsphere
of influence. This projectwould addhundreds of newhomes,with the sourceof waterbeing
additional groundwatermpumped from the Basin. Further,the City of Cotati and Sonoma
StateUniversity anticipatesignficant expanson in theyearsto come,with, agan, the soure
of waterfor thatgrowth beinggroundwater.

VI. EVENTS LEADING UP TO THE CITYOSADOPTION OF A LEGALL Y
INADEQUATE WATER SUPPLY ASSESSVIENT

A. Groundwater Supply

19.  Prior to the CityOsadoptionof its Water Supply Assessmen(OWSAO)
on January25, 2005for the aforementionedlevelopmenprojects,a numberof studieswere
performedthat analyzedthe Basin. For example,in 1982,the California DWR, expertsin
the field of water resourcescompleteda detailed study that concludedthat the amaunt of

annualproductionof groundwaterout of the Basinequaledthe amount of annualrechargeof
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water back into the Basin. Yet, in the ensung twenty years,groundwaterproductionhas
significantly increagd due to the water demandsof a burgeoningpopulation while the
amountof annualrechargehas,at best,remaned constant. On the demandside, the CityOs
groundwatemproducton alonehasincreagd over four-fold from 1982to 2002 ascompared
to the study periodexaminedn the DWR 198 study. Indedl, in anearlierreportprepared
in 1979,DWR hadalreadyobserveda Ograduabwering of waterlevels beneattthe City of
RohnertPark© On the supply side,annualgroundwaterechargehaslikely decreasedince
projectshavebeenbuilt over openspaceand naturalrechargeareas In short,urbanization
hasincreasedhe demandor groundwate while decreasingts supply.

20. Thenin 2000,the City preparedan updateto its overall GeneralPlan.
In connectionwith that endeavorthe City commissionedhe preparationof an EIR by a
consultingcompany called PES Environmenal (OPESO).That analsis was basedon a
sophisticatedcomputer model (called MODFLOW) developedby the U.S. Geological
Survey(USGS). PESinputteda hostof datainto thatcomputermodel,and alsodrew upon
prior studiesperformedfor the Basin, including the study completedby DWR in 1982
Usingthatmodel, PESexaminedherechargeaatefor alarger portion of the Basinthanwas
examinedin the WSA. Therefore the rechage ratein the WSA study shouldbe lessthan
theratecalculatedoy PES.

21. PES concludedhatthe naturalrechargerateis 1,792 acrefeet peryear
(GafyQ) Yet the total amountgroundwaterpumping just by the City alonewas 2.5 times

greaterthan that rechargerate, with overall cumulative pumpingin the Basin being even

greater. Given that significant imbalancebetweenannualrechargeand annualproduction,
PES concludedthat the basinwas in overdiaft. Accordingly, in its written responss to
commentson that EIR, the City ackrowledged that groundwate productionby the City
would continue to outstrip natural recharge until the City receives-- if ever -- its full
allotmentof waterfrom the SonomaCountyWaterAgency (OSCWAO)Indeed recognizimy

this severegroundwaterconditon, the CityOsGeneralPlan calledfor the virtual elimination
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of groundwatempumpingby the City asof 201Q with additionalwaterfrom SCWA serving
as the replacenent of that supdy of groundvater Yet, as detaled later below, the City
cannotplan on receivingthatadditional SCWA water. Consequeryi, the Basinwill remain
in a continuingstateof overdraft.

22. The conclusionsso meticulousy reachedby PES were so significant
thatlitigation ensuedjn an actionentitled SouthCounty ResourcePreservatiorCommittee,

etal. v. City of RohnertPark et al., CaseNo. 224976(the OGeneraPlanLawsuitQ) Judge

Antolini presidedover that GeneralPlanLawsuit. After extensivebriefing by the partiesto
thataction,JudgeAntolini presidedoverthe entry of a StipulatedJudgmenin 2002 A key
termof thatJudgmenprovidesthat:
OTheCity shall not approve any discretionaryprojectoutsideof
the City boundariesvhosenet conrsumptivewateruseimpacton
CityOsOwater supply will contibute to the City exceedingan
averageannual groundwater pumping rate of 2.3 mgd from
municipal wells and any private wells pemitted by the City
subsequento the entry of Judgment. This provision shall not be
interpretedas a determinationor an agreementhat pumping at
2.3 mgdatanypointin timeis, or is not, safeyield.O

B. SCWA Water Supply

23.  Groundwatefrom the Basinis notthe only water sourcein doubtin this
action The otherwater sourceavailableto the Countyis importedwater deliveredby the
SCWA. SCWA divertswaterfrom the RussianRiver anddeliversthatwaterto the City and
sevenother entities (collectively known as GContractosO)and a numberof other entities,
including water agenciesoutside Sonana County. With respectto just the Contractors,
SCWA supplieswaterto thoseentitiespursuant to written supply contracts which establish
the maximumamaunt of wate that eachContractorcanreceive The governing contract

bindingall these entitiesis the EleventhAmerded Agreement~or Water Supply. Unde that
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contractthe City@snaximumannualentitlerrentto SCWA wateris 7,500 afy.

24. However, SCWAOs existing water deivery system and related
infrastructureis not capableof deliveringthat amountof waterto the City. As SCWA has
statedin its UrbanWater ManagementPlan, until new infrastructurds built, Odelieriesby
the Agency to its water contractorswill be limited to the capacity of the transmission
systemO Accordingly, SCWA and the Contractors enteredinto the Memorandumof
Understanding Regarding Water Transmision System Capacity All ocation During
Temporarylmpairment(the OlmpairmenMOUQ) ThatImpairmentMOU effectively limits
the CityOsnaximumentitlementof SCWA waterto 6,476 afy.

25. Perhapsecognizingthat shortfall in its water supply, SCWA installed
threeOemergencygdoundwateproductionwells in the Basinover 25 yearsago. Since1998
SCWA hasalmostcontinuouslypumpedgroundwaterfrom thesewells, andat analarmingly
increasingrate. For example,from 1998 to Fall 2004 SCWA increasedts groundwate
pumpingfrom 1,879 afy to 5,051 afy from thasethreewells.

26. SCWA has proposeda project (commonly called the OWSTSPGhat
would increasethe delivery capacityof its systemand increasets diversionof waterfrom
the RussianRiver. However,in May 2003,an appellatecourtinvalidated the EIR prepaed
by SCWA for that project. In that decision,the Court of Appeal held that SCWAQ® EIR
failed to analyzethe possibility that PG&E may divert lesswaterfrom the Eel River to the
RussianRiver due to PG&EOgproposedoperationalcharge at its hydroelectricfacility. If
PG&E divertslesswaterfrom the Eel River, thenlesswateris divertedto the Russia River,
andthereis lesswaterin the RussiarRiver for SCWAto divert

27. The Eel River decisia led the Generd Managerof SCWA to issuea
letterdatedAugust11, 2003to all Contractors.In thatletter,the GeneraManagerstated,

QWith the Coutt of Appeal decisian in Friends of the Eel River

litigation, the Agencycannotimplementthe WSTSPat this time.

Thus, it is inappropriatefor water suppliersrelying on water
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diverted under the AgencyOswater rights to anticipate water

deliveriesbasedupondiversimsof 101000afy, or to rely onthe

delivery estimatesin the AgencyOsJrban Water Management

Plan2000.. . .0

28. Three key devebpmentsloom for the Russian River, which could
dramaticallydecreaséhe amountof water availableto SCWA. First, the FederalEnergy
RegulationCommission (FERQ) recentlyapprovedPG&EOsequestto divert 15%lesswater
from the Eel River. Various paries have filed lawsuits challenging FERCOslecision,
including one lawsuit seeking a greate reduction in diversions from the Eel River.
Therefore,the amountof reducedflow from the Eel River to the RussianRiver is still
uncertain

29. Second,the State Water ResourceControl Board recently approved
reductionsfrom Lake Mendocinoto the Russian River in July 2004. That reduction was
necessitatedly the needto OslonwdownOthe flow of waterthroughthe River to protectfish.
That reductionin flow, howeve, could significantly reducethe amouwnt of RussianRiver
wateravailablefor humanconsumption.

30. Finally, the regulded flows for the Russan River are also being
scrutinizedby various federal and state agencies involved in a (Bection 7O consiltation
process.Under that processa variety of biological issuesare examined and a OBiological
Assessment@ustbe producedwhich maytake yearsto complete.

VIl. THE CITYOSADOPTION OF A LEGALL Y INVALID WSA

31. Againstthis backdop of significant eventsaffecting the City® long-
term watersupply, the City retaineda consultanto preparethe WSA. Curiously,however,
the City did not retain PES, the consultantwho preparedthe water supply study for the
GeneralPlanEIR. Nor did the CityOsew consultantusethe federallyapprovel compute
modelin preparingthe WSA, eventhough the CityOsprior consultat (PES)usel thattype of

computer model for its water supply study. And perhapsfor good reason,given the
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dramaticallydiffering conclusiongeachedy the CityOsiew consultanin the WSA.

32. In late October2004,the City releasedts draft of the WSA for public
review. Thatdraft clearly failed to satsfy the mandatoryrequirementsof SB 610. Among
other deficiencies, the draft WSA failed to comply with various aspets of DWROs
Guidelines for comgdiance with SB 610, including defining the boundaris of the
groundwaterbasin, using readily availableinformation concerningother producersin the
Basin,and assessingastand future water demandsfor the subjectregion. In addition,the
draft WSA relies on highly selecive presenation of technicaldata, including inadequag
descriptionand analysisof hydrological barriers, groundwaterevels, and well productian
data. In short,the draft WSA soughtto re-write hydrologicalhistory, history confirmedin a
hostof prior reportson the basin including but not limited to DWROseportsof 1979 and
1982 the PESstudyin 2000 andmanyothers In light of thoselegal andtechnicaldefects,
O.W.L. submitteda letter to the City datedNovemberl9, 2004 that detailedmany of those
deficiencies. (A trueandcorrectcopy of thatletter, excludingexhibits, is attachecheretoas
Exhibit A.) The City scheduleda public hearng onthedraft WSA for November23, 2004.

33. Apparently recognizingthe deficiengesin the draft WSA, the City and
its new consultantsubmitteda new documententitled OTechnicaMemorandum@t the City
CouncilOsearingon November23, 2004 The public hadnot hadan opportunityto review
this new docunent before that hearing. The Technical Memorandumprovided new
information and analyses. For example, in the TechnicalMemaandum the CityOsnew
consultantdesperatelytries to prove that the Basinis not in overdraftand that PESOgprior
conclusiontha the Basinis in overdraft wasincorrect. In light of all this new information,
the Councilcontinuedits decisionon the WSA to its meetingof January25, 2005.

34. After the November23? hearing,0.W.L. hadthe opportunityto review
the Technical Memorandim. Like the draft WSA, the Techncal Memorardum still
containederroneousanalysesand conclusions and the WSA combinedwith the Technical

Memorandum still failed to comply with the mandatory requirementsof SB 610.
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Accordingly, O.W.L. submitted anothe commentletter to the City datedJanuaryl9, 2006
that detailedthe deficienciesin the Techni@a Memorandum(a true and correctcopy of
whichis attachecheretoasExhibit B).

35. Thereafteryirtually at the eleventhhour of theseproceedingsthe City
issuedits OfnalOWSA. Thatversionof the WSA wasdramaticallydifferentfrom the dratft
WSA, in the senseaha the final WSA doubleal the lengthof the text of the WSA ard added
dozensnew informationaltablesand figures. In short,the Final WSA addeda substatial
amountof new information neverbeforemadeavailableto the public. Despitethe addition
of that new information, the City took various actionsthat depived the public of a full and
adequat®pportunityto providecommenton thefinal WSA.

36. Despitedepriving the public of its right to effectively participatein the
processthe City Council proceededto adoptthe final WSA at its meetingof Janwary 25,
2005. The City CouncilOsgecisionflies in thefaceof protestgeceivedrom:

¥ Landownerswho lost their grourdwater production wells dueto
the CityOsncreagd groundwatepumping.

¥ The SonomaCounty Water Coalition, a coalttion of over twenty
community and environmentalorganizaions and groups throughoutthe County seeking
protectionof our vital waterresources

¥ The CaliforniaRegionalWaterQuality Contrd Board(ORegional
BoardO)which statedin a letter to the City thatit found the WSA to be inadequatda copy
of which is attacted heretoas Exhibit C?. One of the Regiona BoardOgrimary concerrs
focuseson the adverseconsequencesf overpumpingby the City in the Basin namely the
withdrawalof waterfrom the adjacent groundvaterbasinandthe potentialnegativeeffect on
Lichau Creek.
I

> A copy of the incorrect California Regonal Water Quality Control Board letter was
inadvertentlyattachedo theoriginal complairt. Thecorrectletteris now attachedasExhibit
C.
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VIll. THE CITYOSREFUSAL TO PUBLICALL Y PRODUCE THE PESDATA

37. Early onin this processjt becameevidentthat the findings by PES of
an overdraftcondtion in the Basin would be critical. Accordingly, O.W.L. submitteda
lawful requestto the City underthe Pullic RecordsAct (ORAQ)(Cal. Govt. Code Sectiors
6250,etseq) for copiesof the groundwateflow modelthatwasdevelopedndcalibratedoy
PES,aswell ascopiesof all input andoutput files that were generatedrom the useof this
model. Thesedocumentsare animportantstep in detemining the legitimacy of the CityOs
decisionto disregardthe PESfindings, and, instead,to rely on Luhdorff & Scalmanini,a
new consultan{OConsultant@)red by the City to draftits WSA.

38. PESrenderedits finding that the basin was in overdraft by enteing
Oinput@atainto the USGSgroundwatemodel. This modelis not proprietary,andmay be
downloadedtree of chargedirectly from the USGSwebsite. Thus, the modelitself hasno
predeterminedutcomeb it esentially actsas a shell. The resultsof running the model
dependon the dataandassumptias thatareusedasinputs.In this case the input datawere
basedon a numberof saurces,including groundwaterpumpingdataprovidedto PESby the
City. Without both the raw dataand the model input datg it would be impossble for an
outside observerto accurately confirm or deny that the basin was overdrafted. This
presumablyexplainswhy the City now refusesto producethis input data respamsive to
O.W.L.OPRArequest.

39. The CityOssole justification for its decisionis that the City did not
physically possessthe input data, but, rather, PES did. (Copies of the relevant
correspondenchetwee O.W.L. andthe City areincludedaspartof Exhibit B hereto) The
logic of this resporsebreaksdown, however, afterreview of the CityOscontractwith PES (a
true and correct copy of which is attachedhereto as Exhibit D). In that contract, it
specifically provides: O[T]ite to all plans, specifications, maps, estimates, reports,
manuscripts, drawings, descriptons and other final work products compiled by the

consultantunder the Agreemet shall be vestedin the City.O Further, the contractalso
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provides: O[B]asicsurveynotes andsketchesgcharts,computationsandotherdataprepared
or obtainedunderthe Agreanentshall be made available,uponrequestto the City without
restriction or limitations on their useO Therefore, regardlesswhetherthe City actually
physicallypossessethe input data,it doeshold title to this dataandthusshouldbe required
to produceit.

40. In addition,the CityOsargumenthatit doesnot havepossessiomf the
input datais belied by its own Consultant®findingsin the City@ WSA. Although it was
PES, and not Luhdorff & Scalmanini,which ran the groundwatermodel, Luhdorff &
Scalmaniniwere ableto makevery specificconclusionsan the WSA disputingthe accuracy
of the PESfindings. Specificaly, the Consulantclaimsthatthe PESmodelwasboundedoy
no-flow boundarieswith the exceptionof a generalheadboundaryalong the northwesten
edgeof the model. In addition, the Consultat wasableto point to threespecfic recharge
zonesandthe simulatedrechargeaatesof eachof thesezones. Thes very specifictechnical
detailsaboutmodelinput were not providedin the CityO<EIR andthus,werenot previously
accessibléo O.W.L. Rather,it wasnot until five yearslater, whenthe City wastrying to
find someevidenceindicating that the Basin was not actually in overdraft,that thesevery
specifictechnicalconclusionsvere made.

41. Thislendssupportto the argumenthat the Consultantcould only obtain
this information from PESOacwal input and output files. As stated previously, the
groundwatermodel itself acts only as a skell; without the input data it has no output.
Therefore,in orderfor the CityOsConsultat to comeup with thesesortsof findings®which
madevery fine quanttative distinctions between the ConsutantOstudyand PESGstudyDthe
Consultantmust have had accessto the data PES inputted into the grourdwater model.
Indeed the CityOConsultantspecifically cites asoneof its sources ORgoncheff,person&
communication20040.SinceNicholasPogortheff wasemployedoy PESasa Hydrologist,
it is difficult to ascertan how the City canclaim thatnether it, nor its consulant, hasaccess

to PESGnput and outputdata. In its PRA request,O.W.L. simply asksthe City to provide
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this data.

42. The City hasalso refusal to provide any output files generatd from
PES. Again, the City makesthe untenableargumentthatit is unableto producethesefiles
sincePES,andnot the City, possessethe data. However,the City itself, in its draft EIR of
2000, concededhat PES calibratedits groundwaterflow modelwith, amongother things,
both pumpageand historic groundwaterelevations. Calibration is necessaryin order to
ensurethatthe outputdatais consistat with the historic groundwateelevatins. Thus,this
calibration processis an important OrealitycheckOin order to verify that the recharge
estimae providedby the groundwatemodelis accurate. In additionto the referencen the
draft EIR, the CityOsConsultantreferenceghe calibration conductedon the model in the
WSA. However,aswasthe casewith theinput data,the WSA refersto differentoutput data
usedfor calibration then that usedin the CityOsEIR. Therefore,both the City and its
Consultanmusthavehadaccesgo the outputdataPES usedto calibratethe model.

43. Thus,the City seeksto hide from public scruiny the very information
thatformedthe basisof its conclusionof anoverdraftconditionbadk in 2000.Thereasorfor
thatseemdo be thatthe outputresultsof thatdatacontradictthe CityOL004 conclusionthat
no overdraftconditionexistsor haseverexiste.

FIRST CAUSE OF ACTION
(Violation Of, And Failure To Comply With, SB610Against All Defendants)

44. Plainiffs incorporateby this referenceandtherebyreallegeall of the
matterscontainedn paragraph 1 through43, above.

45. In adopting the WSA Resoluton and approving the WSA, the
Defendantsviolated and failed to comply with the mandatoryrequirementsof SB 610.
Amongotherdeficienciesthe WSA:

(a) Failedto properly assesghe sufficiency of groundwateras a
watersupplyfor the City;

(b) Failed to properly assessthe suficiency of imported water
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deliveredby SCWA asawatersupplyfor the City;

(c) Failedto properly asessthe sufficiency of additionalrecycled
waterasawatersupplyfrom the City;

(d) Failedto properly determinethe water demands for the CityOs
existingresidentsandfutureresicents;and

(e) Was adoptedwithout providing the public with an adequate
opportunityto reviewandcommenton thefina WSA.

46. In light of thesdegal defectsandothersin the WSA, the DefendantsO
decisionto adoptthe WSA Resolution andapprovethe WSA is not supportedoy sulstantial
evidence. In addition, the Defendants@ecision to adoptthe WSA Resolutionand approve
the WSA constitutesa prejudicial abuseof discretionsince they failed to proceedin the
mannerrequired by law.

47. Plaintiffs haveexhaustedll adminstrativeremediesavailableto them

48. Plaintiffs have no plain, speedyor adequateaemedyat law other than
therelief soughtherein,includingthe issuancey this Courtof awrit of mandatgursuanto
C.C.P. Sectionsl084 et seq thatrequiresthe City to vacateandrescindits approvalof the
WSA Resolutionandthe WSA.

49. Plaintiffs haveincurred,andwill continueto incur, attorneys@esarnd
costsas a resultof theseproceedngsin amauntsthat cannotyet be ascertaind. Plaintiffs
seekrecoveryof suchfeesandcostspurauantto California Codeof Civil Procealure Section
10215 andall otherapplicablelaws.

SECOND CAUSE OF ACTION

(Declaratory Relief Against All Defendantg
50. Plaintiffs incorporateby this referene, andtherebyreallege all of the
matterscortainedin paragraph 1 through49, above.
51. An actualandjusticiabledisputeand controwersy hasarisenand exists

between Plaintiffs and the Defendants, in that Plaintiffs conend and the Deferdants
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maintainto the contrary thatthe WSA:
(a) Failedto properly assesghe sufficiency of groundwateras a
watersupplyfor the City;
(b) Failed to properly assessthe suficiency of imported water
deliveredby SCWA asawatersupplyfor the City;
(c) Failedto properly as®ssthe sufficiency of additionalrecyclel
waterasawatersupplyfrom the City;
(d) Failedto properly determinethe water demands for the CityOs
existingresidentsandfutureresidents
52. A declarationby this Court concerningthe legal adequacyof the WSA
and the Defendants@bligaions theretounder SB 610 is both appropriateand necessaryt
this time. In particular,absenta declarationor otherappropriateorderfrom this Court, the
WSA will berelieduponin theavalanchef proposeddevelopmenprojectsto be considered
for annexatiorby the Defendants.Suchanoutcomemayleadto multiple legal proceedngs,
inconsistentulings,andcontradictoryapplicatiors of SB 610.
THIRD CAUSE OF ACTION
(Violation Of, And Failure To Comply With, Public RecordsAct

Against All DefendantsAlleged By Plaintiff O.W.L.)

53.  O.W.L. incorporatedy this referenceandtherebyredleges,all of the
matterscontanedin paragraph 1 through52, above.

54. O.W.L. madeavalid requesto the City underthe PublicRecordsAct in
aletter datedJuly 2, 2004 (the OPRARequedD)for copiesof documentselatingto the PES
groundwaterstudy, including input dataused by PESto input into the computermodel, as
well asoutputdata O.W.L. renewedthat requestin its letter to the Council datedJanuary
19, 2005.

55. Defendants violated and failed to comply with the mandaory

requirement®f the PRA, in thatthe City failed, andrepeatedlyefuses,to producethe PES
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documentsto OW.L. The CityOsfailure to do so is particularly egregios since (a) the
CityO<ontractwith PESspecificallyveststitle in anyandall final work productin the City
and(b) the CityOsiew Consultantpparentlyhad accesgo the PESdatawhenit preparedhe
WSA.  Further, the WSA relies on information apparently provided in verbd
communicatios betweenPESandthe consultanwwho preparedhe WSA.

56. Accordingly, O.W.L. hasno adequateemedyotherthanan injunction
from this Court orderingthe Defendantsto produceall docurrents descrited in O.W.L.Os
PRA Requestasdescribedn paragrapi8 above,thatarein the legal possessin, custody
andcontrolof the Defendantandits agentsjncluding but not limited to PES.

57. This causeof action arisesout of facts and circumstanceselatedand
substantiallysimilar to the fact andcircumstancesunderlyingthe First and SecondCauseof
Action allegedherein.

58. O.W.L. hasincurred, and will continueto incur, attorneys®ees and
costsas a reault of theseproceedigs in amounts that cannotyet be as@rtained. O.W.L.
seekgecoveryof suchfeesandcostspursuantto CaliforniaGovernmat CodeSection 6259
andall otherapplicablelaws.

PRAYER FOR RELIEF

WHEREFORE Plaintiffs praythat:

On First Causeof Action

1. The Court issue a peremptorywrit of mandating commanding the
Defendants:
(@) To vacate and rescind the WSA Resolution and associated
approal of the WSA.
(b)  To fully comply with the mandatoryrequirenentsof SB 610 in
preparingandapprovingany future watersupplyassessment.
2. The Courtissueanawardof attorneysesard coststo Plaintiffs; and

3. The Court grantany otherrelief to Plaintiffs that the Court deemsjust
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andequitable.

On SecondCauseof Action

1. The Court issue a judicial declaration consistent with PlaintiffsO
allegaionssetforth herein.

2. The Courtissueanawardof attorneysesard coststo Plaintiffs; and

3. The Court grantany otherrelief to Plaintiffs that the Court deemsjust
andequitable.

WHEREFORE Plaintiff O.W.L. prays separtely for itself, that:

On Third Causeof Action

1. The Courtissuean injunction agains the Defendantsequiringthemto
produceto O.W.L. all documens responsivao O.W.L.OPRA Requesthatarein the legal
possessin, custodyandcontrd of the Defendantsandits agentsincludng but notlimitedto
PES.

2. The Courtissueanawardof attorneysesand coststo O.W.L.; and

3. The Courtgrantanyotherrelief to O.W.L. thatthe Courtdeemgustand
equitable.

DATED: July 22,2005 EDWARD J. CASEY

WESTON, BENSHOOF, ROCHEFORT,
RUBALCAVA & MacCUISH LLP

~ EdwardJ. Casey
Attorneysfor Petitiones andPlaintiffs
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VERIFICATION

I, H.R. Downs declareasfollows:

| am the Presidenif the O.W.L. Foundation(GD.W.L.Q)in the within action
andmakethis verificationon its behalf.

| have read the foregoing VERIFIED FIRST AMENDED PETITION FOR
WRIT OF MANDAMU S AND COMPLAINT FORDECLARATORY AND INJUNCTIVE
RELIEF andknow the contentshereof;the sameis true of my own knowledge,exceptasto

mattersthereinstatedon information or belief; andasto suchothermattersl believethemto
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betrue.

| declareunderpenaltyof perjury underthe laws of the Stateof Californiathat

theforegoingis trueandcorrect.

Executedhis 22™ day of July, 2005 at Penngove, California.

1

H.R. Downs
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